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UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

In Re: 

) 
) 
) 
) 

 
 

Case No. 17-30363 (LEAD) 
 

SHARON ROAD PROPERTIES, LLC,  
) 
) 

Chapter 7 
 

 )  
 
REPLY OF METROPOLITAN LIFE INSURANCE COMPANY AND MSI FINANCIAL 
SERVICES, INC. IN SUPPORT OF TRUSTEE’S MOTION FOR (I) AUTHORITY TO 

ENTER INTO SETTLEMENT AND (II) BAR ORDER 
 

 Metropolitan Life Insurance Company (“MLIC”) and MSI Financial Services, Inc. (f/k/a 

MetLife Securities, Inc. n/k/a MML Investors Services, LLC) (“MSI” and collectively with 

MLIC, “MetLife”) are parties to the proposed settlement which the Chapter 7 Trustee has 

presented to the Court for approval [Doc. 72].  The only objection to the settlement was filed by 

a small group of creditors1 who are engaged in state court litigation against MetLife and other 

third parties (the “Kelly Creditors”, and their Limited Response and Objection [Doc. 77], the 

“Kelly Creditors Objection”).  In their objection, the Kelly Creditors assert that the settlement 

should be denied because it adversely affects their state court claims.  However, the settlement in 

fact leaves the determination of those claims for another day. Accordingly, the Kelly Creditors 

Objection is based upon a fundamental misunderstanding of the scope of the relief requested in 

the Settlement Motion and should be overruled. 

FACTS 

A. The Kelly Creditors’ Asserted Claims Against MetLife. 

 1. Between April and June 2018, eleven (11) of the Kelly Creditors filed six (6) state 

court lawsuits against MetLife asserting various state law tort claims.  See James Aldridge v. 

                                                 
1 For ease of reference, MetLife will refer to the Kelly Creditors as “creditors” although, as discussed more fully below, 

many of them are not, in fact, creditors at all but are actually holders of equity interests in Sharon Road Properties, LLC.   
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Metropolitan Life Ins. Co et. al., 2018 CVS 1050 (Union County) (filed April 26, 2018); Andrew 

Peterson v. Metropolitan Life Ins. Co. et. al., 2018 CVS 528 (Lincoln County) (filed April 27, 

2018); John Kelly, Paul Leite, Randy Reittinger, Dana Lemons and Herbert Lemons v. 

Metropolitan Life Ins. Co., et. al., 2018 CVS 4978 (Guilford County) (filed May 3, 2018); 

Katherine Aldridge v. Metropolitan Life Ins. Co. et. al., 2018 CVS 1124 (Union County) (filed 

May 4, 2018); James Williams and William Williams v. Metropolitan Life Ins. Co. et. al., 2018 

CVS 307 (Yadkin County) (filed May 22, 2018); Adam Goulet v. Metropolitan Life Ins. Co. et. 

al., 2018 CVS 12201 (Mecklenburg County) (filed June 18, 2018).  Each of those cases was 

removed to the North Carolina Business Court and assigned to Chief Business Court Judge Louis 

A. Bledsoe III. 

 2. On August 20, 2018, MetLife filed Motions to Dismiss in the six state court 

lawsuits.  In those motions, MetLife argued (among many other arguments) that the Kelly 

Creditors lacked standing to assert claims against MetLife, as such claims belong to the duly 

appointed Trustee in these Chapter 7 cases under the Fourth Circuit’s “first crack” doctrine.   

 3. On or around September 26, 2018, Kelly Creditors in the initial six lawsuits filed 

Amended Complaints in response to MetLife’s pending Motions to Dismiss.    

4.   On October 9, 2018, Donald Olin filed a state court lawsuit against MetLife.  See 

Donald Olin v. Metropolitan Life Ins. Co., 18 CVS 19512 (Mecklenburg County).  That case 

also was removed to the Business Court and was assigned to Judge Bledsoe.   

 5.  On December 3, 2018, MetLife filed Motions to Dismiss in the initial six Kelly 

Creditor lawsuits, and filed Motion to Dismiss in the Donald Olin lawsuit on December 20, 

2018.  Those Motions to Dismiss again assert (among multiple other arguments) that the Kelly 

Creditors lacked standing to assert certain claims against MetLife pursuant to the Fourth 

Circuit’s “first crack” doctrine. 
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 6.  The Business Court has scheduled a March 6, 2019 hearing on MetLife’s Motions to 

Dismiss in the initial seven Kelly Creditor lawsuits.   

 7. The Kelly Creditors Objection states that two more lawsuits have now been filed 

against MetLife in December 2018.  See Maria Spillers and Jame Overturf v. Metropolitan Life 

Ins. Co. et. al., 18 CVS 23039 (Mecklenburg County) (filed December 11, 2018); Shelly Martin 

et. al. v. Metropolitan Life Insurance Co. et. al., 18 CVS 22954) (Mecklenburg County).  

MetLife has not yet been served with the complaints in these two lawsuits. 2 

B. The Debtors’ Bankruptcy and the Proposed Settlement. 

 8.  Involuntary bankruptcy petitions were filed in January and February 2017 against TSI 

Holdings, LLC (17-30132), WSC Holdings, LLC (17-30338) and SouthPark Partners, LLC (17-

30339).  An involuntary bankruptcy petition was filed against Sharon Road Properties, LLC 

(“SRP”) in March 2017  The Chapter 7 Trustee was appointed in each case shortly thereafter.  

All four bankruptcy cases were initially jointly administered under the TSI case (17-70132). 

 9.  On June 1, 2018, the Trustee filed a motion to convert the TSI, WSC and SPP 

bankruptcy cases to Chapter 11 for the purpose of proposing a Chapter 11 plan related to a 

proposed settlement with Diane Siskey, and also asked for joint administration of the SRP case 

to terminate.  [TSI Doc. 254].  The Court orally denied the conversion motion at a hearing held 

on June 25, 2018 (but subsequently approved termination of joint administration of the SRP 

case).  At the hearing, the Court encouraged the Trustee to try to reach a consensual resolution of 

the issues related to the bankruptcy cases with all parties.   

 10.  Following the hearing, the Trustee invited MetLife to participate in a mediation with 

the Trustee and other parties and MetLife agreed to do so.   

                                                 
2 Because MetLife has not been served with the most recent two lawsuits, MetLife has not yet taken a 

position with regard to the claims asserted in those complaints.   
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 11.  On August 15, 2018, the Trustee filed a motion (the “Mediation Fee Motion”) 

seeking approval to pay mediator fees in excess of those permitted by local rule.  [TSI Doc. 317] 

 12.  In response to MetLife’s Motions to Dismiss the state court litigation, some of the 

Kelly Creditors filed a September 5, 2018 objection to the Trustee’s motion and objected to the 

mediation “insofar as it requests any order from this Court purporting to provide the Trustee 

authority to negotiate or settle their third-party claims.”  [TSI Doc. 318] 

 14.  The Mediation Fee Motion came before the Court for hearing on September 10, 

2018.  In response to the objection from some of the Kelly Creditors, counsel for MetLife 

informed the Court that the “first crack” issue was already pending before Judge Bledsoe. 3  The 

Bankruptcy Court approved the Motion, but did not weigh in on the issue of who might own or 

have standing to bring any claims.4   

 15. To date, neither the Business Court nor the Bankruptcy Court has taken any 

position with respect to the “First Crack” Doctrine or ownership of the claims.   

                                                 
3 At the hearing on the Mediation Fee Motion, counsel to MetLife observed as follows: 

The [Business] Court has set a hearing date of I believe, it’s November 1st to hold a hearing on those issues, 
of course, one of those issues that the Business Court would make a determination on whether or not those 
claims, which have been asserted, are properties of the bankruptcy estate or not.   

And so, we don’t think this is the forum of – at this point in time.  There’s no motion for The Court to make a 
determination as to what is and what is not property of the estate.   

[Doc. 77 at 162-63.]  This Court then discussed with the parties what a settlement might look like and when the issue of what 
constituted property of the estate (or who had standing to bring certain claims) would be decided.  In response to that inquiry, 
counsel for MetLife responded as follows: 

Mr. Esser: Going back to the point, I think Your Honor made earlier about how the issue about what is 
property of the estate ultimately gets resolved.  I think the first potential solution that Your Honor mentioned 
is one I had anticipated which is, if there is a potential resolution we put in front of The Court.  It is clear that 
MetLife’s participation in any resolution is contingent upon The Court holding that XYZ, every single one of 
these is property of the estate and if the Court doesn’t hold that. 

The COURT: No, settlement. 

Mr. Esser: It’s a timing.  It’s certainly a timing issue. . . . [if] Judge Bledsoe had made this determination [,] 
we wouldn’t be here.   

Id. at 174-75.   
4 Doc. 77 at 175 (“I also don’t think it appropriate at this juncture by the fact that mediation is being sought or allowed 

or it’s including MetLife to make any inkling, suggestion, intimation or anything else about who owns any claims against 
MetLife or these other third parties – that remains to be seen.”); id. at 177 (“[a}t this point in time basically saying I am allowing 
the mediation but making no inkling or nor should any inference be drawn as to who owns what.”)  
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 16.  On September 17 and 18, 2018, MetLife participated in a mediation with the Trustee, 

Diane Siskey, Stone Street Partners and various investor / creditor representatives.  The 

mediation did not conclude after two days but involved continued negotiations and discussions 

between the parties for weeks thereafter.   

 17.  On December 3, 2018, the Trustee filed his Motion for (I) Authority to Enter into 

Settlement and (II) Bar Order [Doc. 72] (the “Settlement Motion”).  The fact that the Settlement 

Motion was filed on the same day as MetLife filed its Motions to Dismiss in the state court 

lawsuits was entirely coincidental and based upon pure happenstance (rather than any kind of 

coordination between the Trustee and MetLife).   

 18.  On December 24, 2018, the Kelly Creditors filed their limited objection to the 

Settlement Motion in the TSI case and in this case.  

 19.  The Kelly Creditors collectively hold claims totaling around $1.7 million in the TSI 

jointly administered cases.  Those claims are approximately 4.7% of the approximately $36.2 

million of allowed Base Claims against the TSI Debtors.  [TSI Docket 177, Doc. 349 at 11]  A 

table listing the Kelly Creditor claims is attached hereto as Exhibit A.  Under the terms of the 

Settlement Motion, these Kelly Creditors will recover $1,526,345.72 (90% of their claims) right 

away, with an opportunity to recover up to (or more than) 100% of their claim amounts based 

upon future events. 

 20.  Several of the Kelly Creditors are owners of equity interests in SRP (a table listing 

those equity interests is attached hereto as Exhibit B).  This Court has already held that SRP was 

a legitimate “business enterprise and was not operated as a Ponzi scheme.”  [TSI Doc. 177 at 3].  

SRP’s assets have been sold for $3,300,000.  The approval of the Settlement will result in, 

among other things, the satisfaction of the approximately $26.83 million Stone Street Partners 

claim against SRP, freeing up the sale proceeds for distribution to equity holders (after the 
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payment of administrative expenses).  Absent settlement, the distribution on account of Stone 

Street’s claim would leave nothing for equity.   

ARGUMENT 

A.  The Kelly Creditors Limited Objection Misunderstands the Scope of Relief Sought 

Before the Bankruptcy Court. 

In their objection, the Kelly Creditors assert that the settlement should be denied because 

it adversely affects their state court claims.  However, the settlement in fact leaves the 

determination of those claims for another day. Accordingly, the Kelly Creditors Objection is 

based upon a fundamental misunderstanding of the scope of the relief requested in the Settlement 

Motion and should be overruled. 

In support of their characterization of the relief sought, the Kelly Creditors 

mischaracterize an exchange between counsel for MetLife and this Court which took place on 

September 10, 2018 by asserting that MetLife stated that there would be “no settlement unless 

this Court rules that all of the claims asserted by the Creditors in their State Court actions are the 

exclusive property of the Trustee and therefore, fully settled and resolved by the Trustee via the 

Proposed Settlement Agreement.”  Objection at 5-6.  See also id. at 3 (same).   

 However, as the transcript of the September 10, 2018 hearing makes clear, counsel for 

MetLife was engaged in conversation with the Court about a “potential solution” and something 

that counsel for MetLife “anticipated” as one way that a settlement involving MetLife could be 

structured.  At no time did counsel ever state that there could be no settlement between MetLife 

and the Trustee on other terms.   

 To avoid any doubt, MetLife has not, and presently is not, seeking a determination of this 

Court with respect to the ownership of the claims asserted in the state court actions.  Indeed, the 

Trustee has not requested such a finding in the Settlement Motion, which is the only motion 
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pending before the Court.  Nor does the Settlement Motion seek any determination regarding 

how the Trustee’s proposed releases of Diane Siskey, Jenna Marie Negrelli, Dawn King, Paul 

Porter, Stone Street Partners or MetLife could affect claims that any third party might wish to 

assert against those persons.  Thus, the Kelly Creditors Objection should be overruled, because it 

is an Objection based on a misunderstanding of the scope of the relief requested in the Settlement 

Motion.   

B.  This Court Need Not Rule on whether Specific Claims of Individual Creditors are 

Covered by the Trustee’s Release in Connection with Deciding the Settlement Motion.   

 The Trustee’s proposed settlement release of MetLife is neither unique nor out of the 

ordinary; rather, it is identical to the proposed release to be given by the Trustee to each other 

party to the Settlement, including Diane Siskey, Jenna Marie Negrelli, Dawn King, Paul Porter, 

and Stone Street Partners.  In each release provision, the Trustee proposes to release the settling 

parties from everything the Trustee has the authority and ability to release them from (i.e. all 

claims “whether owned or controlled by the Trustee or that the Trustee has standing to pursue on 

behalf of the Bankruptcy Estates, the SRP bankruptcy estate, and, with respect to the Bankruptcy 

Estates and the SRP bankruptcy estate, any of their creditors”).  See Settlement ¶¶ 6(c), (d) and 

(e).  Accordingly, the release only goes as far as legally permitted, i.e., with respect to those 

claims over which the Trustee has ownership, control or standing to pursue.  The release 

expressly states that it “shall not limit or otherwise affect causes of action against the MetLife 

Released Parties (if any) owned by individual creditors based on alleged misconduct directed 

specifically toward only such creditor and causing an injury unique only to such creditor (i.e., an 

injury other than the generalized harm to Bankruptcy Estates’ creditors caused by a loss of 

invested funds as a result of the Ponzi Scheme.))”  Id.  
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 The Kelly Creditors have not objected to the Trustee releasing any claims that he owns, 

controls or has standing to pursue.  The Kelly Creditors instead appear to seek to impose an 

unnecessary condition to approval of the settlement by requesting a declaratory judgment from 

the Bankruptcy Court that each of the state law claims they have asserted are not claims which 

the Trustee owns, controls or has standing to pursue, but are claims over which the Kelly 

Creditors hold all right, title and dominion.  Even if this is the case – and MetLife disputes the 

point – the issue is not presently before this Court nor is its resolution necessary for approval of 

the settlement. 

The proposed release is expressly limited only to the claims owned or controlled by the 

Trustee or which the Trustee has standing to pursue.  The settlement does not seek a finding that 

the Trustee owns, controls or has standing to pursue the claims the Kelly Creditors assert and 

does not resolve the issue.  If the Kelly Creditors are right and they exclusively own, control and 

have standing to pursue their state court claims, then they will win on that issue before Judge 

Bledsoe and the release will have no effect on their claims.  If, as MetLife believes, however, the 

Trustee owns, controls or has standing to assert those claims, then such claims never belonged to 

the Kelly Creditors, and the release will have done them no harm.     

 A determination of the ownership of the Kelly Creditors’ claims is not part of the motion 

seeking approval of the settlement.  If these eighteen (18) creditors in nine (9) state court 

lawsuits wished to seek a declaration that each and every claim filed by them is not property of 

the Debtors’ estates, they would have to do so by filing an adversary proceeding.5  No other 

party has sought this relief and, indeed, some of the claims asserted by Kelly Creditors were only 

just asserted in lawsuits filed in December 2018, and have not even been served on MetLife.   

                                                 
5 Pursuant to Fed. R. Bankr. P. Rule 7001(2) and (9), an adversary proceeding is required to “determine . . . [an] interest 

in property” or a declaratory judgment regarding the same. 
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 In any event, principles of judicial economy and abstention weigh strongly against the 

Court weighing in on this issue because the issue of ownership of these claims has already been 

raised and briefed before Judge Bledsoe, who is best positioned to make this determination as 

part of his detailed review of each of the Kelly Creditors’ claims.  Judge Bledsoe is particularly 

well suited to make this determination since the question of what constitutes property of the 

estate “requires an examination of the nature of the claim under state law.”  Keener Lumber Co., 

Inc. v. Perry, 149 N.C. App. 19, 26, 560 S.E.2d 817, 822 (2002) (citing to Steyr-Daimler-Puch of 

America Corp. v. Pappas, 852 F.2d 132, 135 (4th Cir. 1988)).  Moreover, because MetLife has 

raised numerous arguments in its state court Motions to Dismiss (of which the “first crack” 

doctrine is only one), it is very possible that Judge Bledsoe could determine that all of the alleged 

claims fail for other reasons (thereby making it unnecessary for this or any court to rule on the 

“first crack” issue).  

 WHEREFORE, MetLife respectfully requests that this Court: 

1. Approve the Motion;  

2. Overrule the Kelly Creditors Objection; and 

3. Grant such other and further relief as this Court deems appropriate. 

This the 3rd day of January, 2019. 
 
/s/ William L. Esser IV 
William L. Esser IV – N.C. State Bar No. 29201 
PARKER POE ADAMS & BERNSTEIN LLP 
Three Wells Fargo Center 
401 South Tryon Street, Suite 3000 
Charlotte, NC  28202 
Telephone:  (704) 372-9000 
E-mail:  willesser@parkerpoe.com 
Attorney for Metropolitan Life Insurance Company 
and MSI Financial Services, Inc. (f/k/a MetLife 
Securities, Inc. n/k/a MML Investors Services, LLC) 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the REPLY OF METROPOLITAN LIFE INSURANCE 
COMPANY AND MSI FINANCIAL SERVICES, INC. IN SUPPORT OF TRUSTEE’S 
MOTION FOR (I) AUTHORITY TO ENTER INTO SETTLEMENT AND (II) BAR 
ORDER was served via the Court’s electronic case filing system on all of those parties receiving 
electronic notice in the above-referenced case.   

This the 3rd day of January, 2019.   

/s/ William L. Esser IV 
William L. Esser IV – N.C. State Bar No. 29201 
PARKER POE ADAMS & BERNSTEIN LLP 
Three Wells Fargo Center 
401 South Tryon Street, Suite 3000 
Charlotte, NC  28202 
Telephone:  (704) 372-9000 
E-mail:  willesser@parkerpoe.com 
Attorney for Metropolitan Life Insurance Company 
and MSI Financial Services, Inc. (f/k/a MetLife 
Securities, Inc. n/k/a MML Investors Services, LLC) 

 

 

Case 17-30363    Doc 78    Filed 01/03/19    Entered 01/03/19 09:11:59    Desc Main
 Document      Page 10 of 12



 

 11 
 
PPAB 4628187v1 

EXHIBIT A 

Kelly Creditor Allowed Base Claims 

Creditor Debtor Claim # Allowed Claim Amount 

John K. Kelly TSI 1 $305,227.00 

Paul Leite WSC 2 $100,000.00 

Randy Reittinger WSC 24 $100,000.00 

Dana Lemons WSC 12 $100,000.00 

Herbert Lee Lemons WSC 13 $100,000.00 

Katherine S. Aldridge WSC 9 $100,000.00 

Adam Goulet TSI 60 $29,884.95 

Donald B. Olin TSI 75 $223,950.00 

Carolyn Crozier and 
Thomas J. Crozier, Jr. 
 

WSC 58 $300,000.00 

Carolyn Crozier WSC 59 $93,500.00 

Thomas J. Crozier, III WSC 54 $160,377.74 

(same) TSI 77 $83,000.00 

TOTALS   $1,695,939.69 
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EXHIBIT B 

Kelly Creditors Equity Interests in Sharon Road Properties, LLC 

Equity Holder Equity Percentage 

James Michael Aldridge 3.0% 

John K. Kelly 1.361197% 

James L. Overturf 3.402900% 

Shelly Martin 1.5% 

Andrew Peterson 3.0626488% 

Maria Spillars 5.996260% 

James Williams .6806157% 

Van Williams .6806157% 

Carolyn Crozier 2.056870% 

TOTALS 21.74% 
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