
 

 

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 

(CHARLOTTE DIVISION) 
       
       ) Chapter 7 
In re:       )  
       ) Case No. 17-30132 
TSI HOLDINGS, LLC, et. al.    ) (Jointly Administered) 
       )  
       ) Hearing Date: April 9, 2018 
   Debtors1   ) Hearing Time: 2:00 p.m. 
__________________________________________) 
    

OBJECTION BY THE U.S. SECURITIES AND EXCHANGE COMMISSION TO 
MOTION FOR RELIEF FROM THE AUTOMATIC STAY FILED BY 

STONE STREET PARTNERS, LLC, PAUL G. PORTER AND DAWN E. KING 
 
 The U.S. Securities and Exchange Commission (the “SEC”), a creditor in these cases, 

objects to the Motion for Relief from the Automatic Stay (ECF No. 199, the “Motion”) filed by 

Stone Street Partners, LLC (“Stone Street”), Paul G. Porter (“Porter”) and Dawn E. King 

(“King,” together with Stone Street and Porter, the “Stone Street Plaintiffs”), and for the 

reasons stated below, requests that the Court deny the Motion. 

PRELIMINARY STATEMENT 

 Stone Street (under the control of Martin Sumichrast), Paul Porter and Dawn King have 

sued Rick Siskey’s estate in state court, claiming that Siskey’s illegal conduct caused each of 

them harm.  Siskey and Sumichrast jointly controlled Stone Street (formerly called Siskey 

Capital) until December 2016, and they shared office space on the same floor of the Wall Street 

Capitol building in Charlotte.  The Stone Street Plaintiffs allege that they knew nothing about 

Siskey’s fraudulent scheme, and they seek millions of dollars in damages against Siskey’s estate, 

and other non-debtors.  None of the debtors are parties to that action. 

                     
1 The following additional Chapter 7 cases pending in this Court are being jointly administered with this 
proceeding: (i) In re WSC Holdings, LLC, Case No. 17-30338; (ii) In re Southpark Partners, LLC, Case No. 17-
30339, and (iii) In re Sharon Road Properties, LLC, Case No. 17-30363. 
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 In a typical case, the Stone Street Plaintiffs’ claims against Siskey would not be entitled 

to a distribution from the debtors’ corporate assets, unless all corporate creditors were paid in full 

and the Stone Street Plaintiffs were able to attach the residual distribution (if any) on Siskey’s 

equity interest in the debtors.  But here, the plaintiffs seek to elevate their distribution priority by 

invoking a rarely used “reverse corporate veil-piercing” theory2 in order to receive distributions 

(for Siskey’s debts) on par with the corporations’ own creditors.  Setting aside the merits of their 

underlying claims against Siskey, the issue of whether those claims should receive a distribution 

in these cases (and if so, the priority of those distributions) is critical to this bankruptcy.  The 

Stone Street Plaintiffs’ claims already have prevented defrauded investors from receiving an 

interim distribution of more than $12 million negotiated by the Chapter 7 trustee with Diane 

Siskey.  And the Stone Street claims remain a major obstacle to the trustee’s ability to reach a 

final settlement with Mrs. Siskey, which could provide more than $40 million to defrauded 

investors in these cases.   

 Recognizing the problems that the Stone Street claims present, the Chapter 7 trustee filed 

claims objections on November 1, 2017.  The Stone Street Plaintiffs filed a joint response, and 

the trustee is in the middle of pursuing discovery for a timely resolution in this Court.  But more 

than five months into that process, the Stone Street Plaintiffs are now taking the unusual step of 

seeking stay relief to commence litigation against the debtors in state court (by adding them to 

the pending action) so that the same claim dispute can be decided there instead. 

 The Stone Street Plaintiffs are not entitled to stay relief.  First, the factual and legal issues 

relating to reverse veil-piercing against these Chapter 7 corporate debtors are not already 

pending in the state court action.  As such, the Stone Street dispute can be resolved in this Court 

without the risk of inconsistent rulings.  Second, efforts to reverse pierce a corporate veil 
                     
2 Under this theory, a plaintiff seeks to hold a corporation liable for the debts of a corporate shareholder. 

Case 17-30132    Doc 217    Filed 04/04/18    Entered 04/04/18 14:06:10    Desc Main
 Document      Page 2 of 12



 

3 
 

(especially in the bankruptcy context) requires considering the interests of the debtors’ other 

creditors and the Bankruptcy Code priority scheme, and this Court is better situated than the state 

court to weigh those factors.  This Court also may need to evaluate any rights the Stone Street 

Plaintiffs may have as creditors in this case against any constructive trust that the trustee may 

impose upon the life insurance proceeds.  Third, the Stone Street Plaintiffs’ claims can be 

adjudicated more quickly in this Court, either as part of the pending claim objection process or 

by claim estimation under Section 502(c)(1).  Finally, the Stone Street claims do not involve a 

minor, ancillary dispute; instead the outcome of those claims will likely have a major impact on 

the debtors’ estates and their creditors, and the distribution of property by the trustee. 

RELEVANT BACKGROUND 

In early 2017, petitioning creditors filed involuntary petitions for relief under Chapter 7 

of the Bankruptcy Code against the debtors.  The Court subsequently entered orders for relief in 

each case.  Joseph Grier was appointed Chapter 7 trustee for all four debtors.  On May 23, 2017, 

the Court entered an order directing the joint administration of the debtors’ estates. 

On August 22, 2017, the Stone Street Plaintiffs filed an action in North Carolina state 

court against Richard Siskey’s probate estate, Diane Siskey, Metropolitan Life Insurance 

Company and MSI Financial Services (the latter two, the “MetLife Defendants”).  The 

complaint (as amended on January 22, 2018) contains the following counts: 

Count 1:  All Plaintiffs v. Diane Siskey and MetLife Defendants 
(Negligence) 

Count 2:  Stone Street v. Siskey Probate Estate and Diane Siskey 
(Breach of Fiduciary Duty) 

Count 3: Stone Street v. Siskey Probate Estate and Diane Siskey 
(Constructive Fraud) 

Count 4: Stone Street v. Diane Siskey and MetLife Defendants 
(Aiding and Abetting Breach of Fiduciary Duty) 
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Count 5: Stone Street v. Siskey Probate Estate (Breach of 
Contract) 

Count 6: Porter and King v. Siskey Probate Estate (Fraud) 

Count 7:  Porter and King v. Siskey Probate Estate (Unfair and 
Deceptive Trade Practices) 

Count 8: Stone Street v. Siskey Probate Estate (Interference with 
Prospective Economic Relations) 

The debtors are not named as parties in the complaint.   

On August 22, 2017, Stone Street, Porter and King each filed proofs of claim in each of 

the debtors’ cases in the following amounts: 

Stone Street: $17,383,847.00 

Porter:    $5,000,000.00 

  King:    $4,000,000.00 

The Stone Street Plaintiffs contend that the debtors are liable for the amounts owed by Siskey’s 

estate in the state court action (Counts 2-3, 5-8 above), because Siskey allegedly used the debtors 

as instrumentalities to commit those injuries.  Thus, the Stone Street Plaintiffs seek to reverse 

pierce the corporate veil in order to hold the debtors liable for Siskey’s alleged personal liability. 

On November 1, 2017, the trustee filed his first omnibus claims report and objections to 

claims [D.E. 112].  In that filing, the trustee implicitly rejected the Stone Street Plaintiffs’ 

reverse veil-piercing theory.  He objected to their claims on the basis that neither Stone Street, 

Porter nor King made any investment in, nor had any other relationship with, the debtors.  Thus, 

the trustee proposed that their claims be set at $0.00.  On November 30, 2017, the Stone Street 

Plaintiffs filed a joint response objecting to the trustee’s proposed denial of their claims.  The 

claim dispute remains pending in this Court and discovery is underway.   

On February 3, 2018, the trustee filed a motion [D.E. 162] for authority to enter into a 

partial settlement with Mrs. Siskey, under which she would release $15 million of the roughly 

$47 million in life insurance proceeds that she received upon her husband’s death.  The trustee 
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contends that all of the life insurance proceeds should come into the estate because the policies 

were paid using money that the debtors received from investors.  If the partial settlement had 

been approved, then the trustee would have distributed more than $12 million to investors as an 

interim distribution until a full settlement with Mrs. Siskey could be reached.  The Stone Street 

Plaintiffs, however, objected to the settlement [D.E. 185], in part because the proposed interim 

distribution did not include anything for their claims.  As a result of the objection, the partial 

settlement was not approved [D.E. 195]. 

 The Stone Street claims are further complicating the trustee’s ability to negotiate a final 

settlement with Mrs. Siskey for the insurance proceeds.  Stone Street, Porter and King continue 

to insist that their claims should share equally with distributions to defrauded investors, even 

from the life insurance proceeds that were purportedly obtained using investor funds.  The Stone 

Street claims exceed $26 million on their face, which means that the trustee might need to pay, 

or reserve, more than 35% of the estate assets to the Stone Street Plaintiffs.  This could 

significantly reduce and delay the potential investor recoveries in these cases. 

 The trustee is aggressively pursuing his pending claim objection against the Stone Street 

Plaintiffs.  According to the Motion, on March 15, 2018, the trustee served document requests 

upon those claimants.  The Stone Street Plaintiffs are now challenging those efforts and are 

seeking, through the Motion, to move the entire dispute to state court.  The SEC staff has been 

advised by the trustee that litigating the merits of the Stone Street proofs of claim in state court 

would create unnecessary expense and delay to the debtors’ estates, and be harmful to defrauded 

investors. 
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DISCUSSION 

Adding the debtors to the state court action would violate the Bankruptcy Code’s 

automatic stay. 11 U.S.C. §362(a)(1).  But the Stone Street Plaintiffs contend that “cause” exists 

to modify the stay, and that they should be allowed to commence state court litigation against the 

debtors by naming them in a second amended complaint.  The proposed complaint, attached to 

the Motion, adds one count – a claim by all plaintiffs to reverse pierce the corporate veil of 

debtors TSI Holdings, LLC, WSC Holdings, LLC and SouthPark Partners, LLC.3 

Lifting the automatic stay for “cause” is discretionary, and the Court must determine 

whether to grant stay relief on a case-by-case basis. Robbins v. Robbins (In re Robbins), 964 

F.2d 342, 345 (4th Cir. 1992) (citation omitted).  The Court “must balance potential prejudice to 

the bankruptcy debtor’s estate against the hardships that will be incurred by the person seeking 

relief from the automatic stay if relief is denied.” Id. (citing In re Peterson, 116 B.R. 247, 249 (D. 

Colo. 1990)).  The following three factors are often considered in this analysis: 

(1) whether the issues in the pending litigation involve only state law, 
so the expertise of the bankruptcy court is unnecessary; 

(2) whether modifying the stay will promote judicial economy and 
whether there would be greater interference with the bankruptcy 
case if the stay were not lifted because matters would have to be 
litigated in bankruptcy court; and 

(3) whether the estate can be protected properly by a requirement that 
creditors seek enforcement of any judgment through the 
bankruptcy court. 

Id. (citations omitted).  These factors weigh heavily against granting stay relief for the Stone 

Street Plaintiffs. 

                     
3 Non-debtor Siskey Industries, LLC also would be named in this count. 
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1. Bankruptcy Expertise is Required to Resolve the Stone Street Claims. 

Although reverse veil-piercing is a state law concept, the theory requires the presiding 

court to consider whether veil-piercing will cause harm or prejudice to third-party creditors of 

the corporation.  In this unique setting, the Stone Street Plaintiffs seek to reverse pierce the 

corporate veil of Chapter 7 debtors in bankruptcy.  If successful, the Stone Street Plaintiffs 

would elevate their distribution priority from that of a creditor of the debtor’s equity holder to 

that of a creditor of the debtor itself.  This Court, which has exclusive jurisdiction over the 

debtors’ estate and a thorough understanding of the Bankruptcy Code’s priority scheme, is in a 

far better position than a state court to evaluate the impact of reverse veil-piercing on the estates’ 

creditors and any infringement upon federal bankruptcy law. 

Under North Carolina law, the corporate veil may be pierced to “prevent fraud or to 

achieve equity.” Strategic Outsourcing Inc. v. Stacks, 176 N.C. App. 247, 253 (N.C. App. 2006) 

(quoting Glenn v. Wagner, 313 N.C. 450, 454, 329 S.E.2d 326, 330 (1985)).  As part of this 

equitable analysis, when a plaintiff seeks to impose the personal debt of a shareholder upon a 

corporate entity, the court “might require proof that no innocent third party, such as a third-party 

creditor or shareholder, would suffer harm or prejudice as a consequence of reverse veil-

piercing.” Rauch Industries, Inc. v. Radko, 2007 WL 3124647 at *4 (W.D.N.C. Oct. 25, 2007) 

(citation omitted).  This analysis (required by state law) involves evaluating the potential harm 

and prejudice to the hundreds of creditors of these bankruptcy estates.  The state court has little 

to no familiarity with the assets and creditors of the debtors’ estates.  Nor could the state court 

easily assess the impact that reverse veil-piercing may have on the creditors’ substantive priority 

rights under the Bankruptcy Code.  For these reasons, the Stone Street Plaintiffs cannot establish 

that the bankruptcy court’s expertise is unnecessary in resolving their proofs of claim. 
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In their Motion, the Stone Street Plaintiffs argue that stay relief is appropriate because 

their claims are based solely on state law.  Most of the state law issues they cite, however, relate 

to the underlying theories of liability against Siskey (e.g., breach of fiduciary duty, fraud, etc…).  

Although plaintiffs must first prevail on those claims against Siskey as a condition to having any 

possible claim against the debtors, their veil-piercing claims against the debtors are not separate 

theories of liability. Cf. Reeger Builders, Inc. v. J.C. Demo Ins. Group, Inc., 2014 WL 859327 at 

*10 (N.C. App. March 4, 2014) (“The doctrine of piercing the corporate veil is not a theory of 

liability.  Rather, it provides an avenue to pursue legal claims against corporate officers or 

directors who would otherwise be shielded by the corporate form.”) (citation omitted).  In other 

words, reverse veil-piercing is a theory of recovery, not liability.  If the Stone Street Plaintiffs are 

unable to establish a theory of recovery against the debtors, then their proofs of claim will be 

disallowed and their state law theories of liability against Siskey will be irrelevant in these cases. 

2. Modifying the Stay Will Not Promote Judicial Economy. 

The Stone Street Plaintiffs filed their state law action nearly eight months ago.  Instead of 

seeking stay relief at that time to include the debtors as defendants, they chose to only file proofs 

of claim against the debtors in this Court.  Then, when the trustee filed objections to their claims 

in November 2017, the plaintiffs filed a joint response and continued to litigate the dispute in this 

forum.  The plaintiffs waited until two weeks ago on March 23, 2018 – after the trustee served 

discovery upon them – to seek stay relief in order to shift the dispute to state court.  This delay 

(and apparent attempt at forum shopping) weighs against stay relief because “[a] movant’s 

previous inaction is a consideration to be taken into account” when deciding a request for stay 

relief. In re Cook, 232 B.R. 554, 557 (Bankr. D. Conn. 1999). 
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In their Motion, the Stone Street Plaintiffs argue that stay relief will promote judicial 

economy because it will avoid litigating the same disputes in two different courts and will avoid 

jurisdictional issues relating to the nondebtor co-defendants.  This argument is flawed because 

there currently are no reverse veil-piercing claims pending in state court.  The only pending 

claims relate to the conduct of Rick Siskey, Diane Siskey and the MetLife Defendants.  Further, 

as explained above, reverse veil-piercing is a theory of recovery, not liability.  Thus, the Court 

does not need to exercise jurisdiction over any nondebtors to determine whether the Stone Street 

Plaintiffs can establish a theory of recovery against the debtors.     

Finally, even if this Court were to determine that reverse veil-piercing is warranted, then 

the Court would still need to resolve other issues.  Those issues would include the appropriate 

priority of the Stone Street claims, whether those claims should be subordinated under Section 

510 or other provisions of the Code, and whether the Stone Street Plaintiffs would be able to 

recover against life insurance proceeds imposed with a constructive trust for the benefit of 

investors.  Those, and any other issues relevant to the allowance and priority of the Stone Street 

claims, could be expeditiously resolved through the pending claim objection process, or perhaps 

more appropriately, under the estimation process used for contingent debts in Section 502(c)(1) 

of the Bankruptcy Code.  

3. The Debtors’ Estates Cannot Be Protected By Requiring the Stone Street 
Plaintiffs to Enforce Any Judgment in Bankruptcy Court. 

In most stay relief scenarios, the dispute pending in the non-bankruptcy forum involves 

liquidating an asserted claim for liability against the debtor.  The issue in those cases is whether 

the debtor is liable to the plaintiffs, and if so, for how much.  So the state court dispute simply 

involves liquidating an asserted claim for liability against the debtor. 
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But here, the issue is whether the Stone Street Plaintiffs should be allowed to recover 

against these corporate debtors the liability that may be imposed upon Mr. Siskey as their sole 

shareholder.  Simply ordering the Stone Street Plaintiffs to enforce in this Court any judgment 

they obtain does not protect the debtors’ estates because it leaves to the state court the critical 

issue of whether Siskey’s personal creditors will receive distributions at the same priority as the 

debtors’ corporate creditors.  As such, this final factor does not support the requested stay relief. 

4. Balancing the Respective Harms Weighs Against Stay Relief. 

The Stone Street Plaintiffs are asserting claims for more than $26 million in damages for 

alleged harm to their respective reputations.  If allowed, those claims would be among the largest 

in these cases and could significantly dilute the recoveries of other creditors.  The claims to 

reverse pierce the corporate veil are inherently equitable and require consideration of the impact 

on the creditors of these estates.  The outcome of this dispute will have a substantial impact on 

these bankruptcy cases and should not be resolved in another court. 

Further, the debtors’ estates will be prejudiced if the trustee is forced to litigate the 

dispute in state court.  The debtors would need to spend additional money defending a new 

action in a different forum.  The claim dispute would also become intertwined with Stone 

Street’s claims against several nondebtor co-defendants on claims that are unrelated to their 

proofs of claim.  This will likely increase the cost and delay to the estates. 

Finally, the Stone Street Plaintiffs will not be harmed by continuing to litigate the claim 

dispute in this Court.  The reverse veil-piercing theory is a standalone theory of recovery that 

will not produce any inconsistent rulings with the matters pending in state court.  Further, any 

harm that may result from continuing the stay is undermined by the fact that the Stone Street 
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Plaintiffs waited nearly eight months from the commencement of the state court action to seek 

stay relief.   

For the foregoing reasons, the Stone Street Plaintiffs have not met their burden of 

establishing cause for stay relief to commence state court litigation against the debtors’ estates.    

WHEREFORE, the U.S. Securities and Exchange Commission respectfully requests the 

entry of an Order denying the Motion for Stay Relief, and providing such other relief as the 

Court deems appropriate. 

 Dated:  April 4, 2018 

      Respectfully Submitted, 

  

    /s/ David W. Baddley                              
      David W. Baddley 
      Bankruptcy Counsel 

  Florida Bar No. 0148393 
  Illinois ARDC 6282466 

      Telephone: (404) 842-7625 
      E-mail Address:  baddleyd@sec.gov 
     
      Counsel for: 
 
      U. S. Securities and Exchange Commission 
      Atlanta Regional Office 
      950 East Paces Ferry Road, N.E., Suite 900 
      Atlanta, GA  30326-1382 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 4th day of April, 2018, a true and correct copy of the 

foregoing Objection was furnished to all ECF Participants via Notice of Electronic Filing, and was 

served by U.S. Mail and email to:  

  Andrew T. Houston 
  Moon Wright & Houston, PLLC 
  121 West Trade Street, Suite 1950 
  Charlotte, NC 28202 
  ahouston@mwhattorneys.com 
 
  Charles G. Monnett, III 
  6842 Morrison Blvd., Suite 100 
  Charlotte, NC 28211 
  cmonnett@carolinalaw.com 
 
  Joseph W. Grier, III 
  Grier, Furr & Crisp, P.A. 
  101 North Tryon Street, Suite 1240 
  Charlotte, NC 28246 
  jgrier@grierlaw.com 
 
  James C. Smith 
  Nexsen Pruet PLLC 
  227 West Trade Street, Suite 1550 
  Charlotte, NC 28202 
  jsmith@nexsenpruet.com 
 
  Thomas G. Walker 
  ALSTON BIRD 
  4721 Emperor Blvd, Suite 400 
  Durham, NC 27703 
  thomas.walker@alston.com 
 
  Bankruptcy Administrator 
  402 West Trade Street, Suite 200 
  Charlotte, NC 28202  
   
      
        /s/ David W. Baddley                           
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