
 

MWH: 10406.001; CB0003.2    

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

(Charlotte Division) 
 

In re: )  
 )  Chapter 7 
TSI HOLDINGS, LLC, et al. )

)
 Case No. 17-30132 
            (Jointly Administered) 

Debtors.1 )  
 

REPLY TO OBJECTION TO MOTION FOR RELIEF FROM STAY  
AND RELATED MEMORANDUM OF LAW 

 
Stone Street Partners LLC (“Stone Street”), Paul G. Porter (“Porter”) and Dawn E. King 

(“King,” and collectively with Stone Street and Porter, the “Movants”), creditors and parties in 

interest in the above-captioned bankruptcy proceeding, hereby respond to the Objection to 

Motion for Relief from Stay (the “Objection”), [Doc. 219], and Memorandum of Law in 

Opposition to Motion for Relief from Stay (the “Memorandum”), [Doc. 219-2], filed by Joseph 

W. Grier, III (the “Trustee”), the chapter 7 trustee in the above-captioned, jointly-administered 

bankruptcy cases. In support of the Movants’ stay relief motion (the “Motion”), [Doc. 199], and 

in reply to the Objection and Memorandum, the Movants state as follows: 

A. Granting the Movants Relief from the Automatic Stay would not Burden the 
Bankruptcy Process because the Movants have a Likelihood of Succeeding on the 
Merits of their State Law Claims. 

1. Relief from the Stay is Appropriate because the Movants have Colorable Claims 

Proceedings to determine motions for relief from the automatic stay “are meant to be 

summary in character.” Estate Constr. Co. v. Miller & Smith Holding Co., 14 F.3d 213, 219 (4th 

Cir. 1994). Thus, “relief form stay proceedings only require the determination of whether a 

creditor has a colorable claim.” In re Vogler, No. 09-11489, 2009 Bankr. LEXIS 3859, at *8 

                                                            
1 The following debtors’ cases are being jointly administered by the Court: In re TSI Holdings, LLC, Case No. 17-30132; In re 
WSC Holdings, LLC, Case No. 17-30338; In re SouthPark Partners, LLC, Case No. 17-30339; In re Sharon Road Properties, 
LLC, Case No. 17-30363. 
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(Bankr. M.D.N.C. Nov. 25, 2009) (Stocks, J.) (citing Grella v. Salem Five Cent Sav. Bank, 42 

F.3d 26, 34 (1st Cir. 1994)) (emphasis added). As the First Circuit Court of Appeals eloquently 

explained: 

The statutory and procedural schemes, the legislative history, and 
the case law all direct that the hearing on a motion to lift the stay is 
not a proceeding for determining the merits of the underlying 
substantive claims, defenses, or counterclaims. Rather, it is 
analogous to a preliminary injunction hearing, requiring a speedy 
and necessarily cursory determination of the reasonable likelihood 
that a creditor has a legitimate claim or lien as to a debtor's 
property. If a court finds that likelihood to exist, this is not a 
determination of the validity of those claims, but merely a grant of 
permission from the court allowing that creditor to litigate its 
substantive claims elsewhere without violating the automatic stay. 

Grella v. Salem Five Cent Sav. Bank, 42 F.3d 26, 33-34 (1st Cir. 1994). 

In spite of the summary nature of this proceeding, the bulk of the Trustee’s argument 

against granting the Movants stay relief is concerned with the Movants’ likelihood of success on 

the merits of their claims. [See Doc. 219-2 at 4-14]. The Trustee attempts to justify this approach 

by focusing on one stay relief factor initially articulated by the Bankruptcy Court for the 

Northern District of Illinois and later adopted by the Seventh Circuit Court of Appeals. See Int’l 

Bus. Machines v. Fernstrom Storage & Van Co. (In re Fernstrom Storage & Van Co.), 938 F.2d 

731, 735 (7th Cir. 1991) (adopting factors set forth in In re Pro Football Weekly, Inc., 60 B.R. 

824, 826 (Bankr. N.D. Ill. 1986)).  

As discussed at length in the Motion, [Doc. 199], the Fourth Circuit set forth the list of 

factors to be considered in a stay relief proceeding in Robbins v. Robbins (In re Robbins), 964 

F.2d 342, 345 (4th Cir. 1992). The Robbins Court was clearly aware of the Pro Football Weekly 

factors, as it cited the case in its opinion. Id. Nevertheless, the Fourth Circuit did not include the 
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movant’s “likelihood of success on the merits” among the factors it wanted bankruptcy courts to 

evaluate in the context of stay relief litigation. Id.  

This is not to say that it is never appropriate to consider a movant’s likelihood of success 

on the merits in determining a motion for relief from stay. Indeed, one court in the Fourth Circuit 

has cited the movant’s likelihood of success as a reason for denying stay relief. See In re 

Mitchell, 546 B.R. 339, 346 (Bankr. D.S.C. 2016).2 In that case, however, consistent with the 

principle that a hearing on a motion for relief from stay is a summary proceeding, the court 

denied relief from stay because the movant had no chance of succeeding on the merits of the 

claim it wished to pursue in the non-bankruptcy forum. Id. (holding, “Movants have failed to 

persuade the Court that they have any possibility of payment from the Recovery Fund.”). This 

approach is entirely consistent, however, with the precedent announced in Grella and In re 

Vogler. 42 F.3d at 34; 2009 Bankr. LEXIS 3859 at *8. In reality, the Mitchell court denied relief 

from the stay to pursue claims in a non-bankruptcy forum because the movants did not have a 

colorable claim. 

In contrast, the Movants’ claims here are more than colorable. Indeed, as detailed further 

below, to the extent a discussion on the merits is even appropriate at this juncture, the Movants 

have a high likelihood of proving that the Debtors were the mere alter-egos of Rick Siskey, and 

thus jointly liable for the damages caused to the Movants. At the very least, given the 

overwhelming evidence in the record that Rick Siskey exercised complete dominion and control 

over the Debtors who were mere sham entities used by Mr. Siskey in perpetrating a long running 

fraud scheme, there can be no question that the Movants have a colorable alter-ego claim. The 

                                                            
2 In re Mitchell is the only case the Movants have been able to find within the Fourth Circuit’s jurisdiction that 
denied a motion for relief from stay on the grounds that the movants had no likelihood of success on the merits. 
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Court should thus grant the Motion for the reasons stated therein, and allow the Movants to 

liquidate their claims in the North Carolina Business Court. 

2. The Movants are likely to Succeed on the Merits of their State Law Claims. 

 North Carolina law recognizes that courts may use reverse veil piercing theory to hold a 

corporate entity responsible for the liabilities of its principal. Strategic Outsourcing, Inc. v. 

Stacks, 176 N.C. App. 247, 254 (2006); Reeger Builders, Inc. v. J.C. Demo Ins. Group, Inc., No. 

COA13-622, 2014 N.C. App. LEXIS 259, at *15 (March 4, 2014). The corporate veil will be 

reverse-pierced “where one entity is the alter-ego, or mere instrumentality, of another entity, 

shareholder, or officer . . . .” Strategic Outsourcing, Inc., 176 N.C. App. at 254. In such a 

scenario, “the corporate veil may be pierced to treat the two entities as one and the same, so that 

one cannot hide behind the other to avoid liability.” Id. 

 The test for reverse veil piercing requires a showing of three elements. First, there must 

be total domination and control over the alter-ego, such that the alter-ego has “‘no separate mind, 

will or existence of its own . . . .’” Id. at 253 (quoting Glenn v. Wagner, 313 N.C. 450, 455 

(1985)). Second, the alter-ego must have committed a “‘violation of a statutory or other positive 

legal duty, or a dishonest and unjust act in contravention of plaintiff’s legal rights . . . .’” Id. 

Finally, this “breach of duty must proximately cause the injury or unjust loss complained of.’” 

Id. 

 Importantly, however, the North Carolina Court of Appeals has clarified that any breach 

of a positive legal duty will satisfy the second prong of the test. See East Mkt. St. Square, Inc. v. 

Tycorp Pizza IV, Inc., 175 N.C. App. 628, 638 (2006) (allowing veil piercing to hold the 

principal liable for the corporate entity’s breach of contract). There is no requirement of a 

“heightened wrongful act” before veil piercing will allow shared liability between alter-egos. Id. 
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Second, the North Carolina Supreme Court has ruled that piercing the corporate veil is not 

transaction specific. Glenn v. Wagner, 313 N.C. 450, 456 (1985)(holding “domination sufficient 

to pierce the corporate veil need not be limited to the particular transaction attacked.”). Rather, 

“[i]t is sufficient where . . . one affiliated corporation is dominated by another to the extent that 

the dominated corporation has no separate mind, will or identity of its own.” Id. (emphasis in 

original). 

 Here, the Movants have colorable claims.  Contrary to the arguments advanced by the 

Trustee, the Trustee has already adopted the following facts3 during the course of these 

bankruptcy proceedings demonstrating that the Debtors and Rick Siskey are alter egos of one 

another: 

 All of the Debtors “were controlled an operated by Richard C. (Rick) Siskey (“Siskey”) 
prior to his death in late 2016.” [Doc. 219-1, Grier Affidavit, ¶ 4]; 

 The Trustee has concluded “that TSI, WSC, and SPP were each operated as part of a 
Ponzi scheme orchestrated by Siskey (the “Ponzi Scheme”)” [Doc. 219-1, Grier Affidavit, 
¶ 5]; 

 The Debtors failed to maintain adequate business records as they maintained fictitious 
business records that “did not accurately reflect the actual value of any investment.” 
[Doc. 219-1, Grier Affidavit, ¶ 7]; 

 The Debtors were likely undercapitalized as “the investments held by the Ponzi Debtors 
were nominal in comparison [to] the money invested into those entities.” [Doc. 219-1, 
Grier Affidavit, ¶ 7]; 

 Rick Siskey commingled the assets and affairs of prior Ponzi schemes known as Premier 
Funds One, LLC and Premier Funds II, LLC with “rollover” investments into certain of 
the Debtors; [Doc. 219-1, Grier Affidavit, ¶ 9]; 

                                                            
3 The Trustee has asked the Court to accept these facts on numerous instances and the Court has accepted them.  The 
Trustee is likely judicially estopped from denying that Rick Siskey is the alter ego of the Debtors.  See, e.g., In re 
J.A. Jones, 361 B.R. 94, 104-05 (Bankr. W.D.N.C. 2007)(holding that the doctrine of judicial estoppel “is used to 
prevent a party from intentionally contradicting itself in hopes of obtaining an unfair advantage.”).   
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 Rick Siskey used the funds of the Debtors to buy life insurance policies naming his wife 
as the beneficiary [Doc. 219-1, Grier Affidavit, ¶ 11]; 

 There was substantial commingling of millions of dollars and transfers to and from Rick 
Siskey’s personal accounts and the Debtors’ accounts in 2016 [Doc. 112, Claims Report, 
¶¶ 9-11]; 

 The Trustee has represented to the Court that “funds commonly shuffled around, TSI, 
WSC and SPP through [Rick] Siskey.” [Doc. 112, Claims Report, ¶¶ 15]; 

 In the Claims Report, the Trustee relies on the FBI Affidavit, which provides that Debtor 
TSI transferred “approximately $16,000,000 in gross deposits to [Rick Siskey’s personal 
account] ($12,000,000 in net deposits since $4,000,000 was deposited back…to the TSI 
Account.” [Doc. 5, Stutheit Affidavit, ¶ 15]; 

 Between 2011 and 2015, approximately $16,000,000 was transferred to Rick Siskey from 
WSC, SPP and other corporate entities while approximately $17,000,000 was transferred 
from Rick Siskey’s personal account to the same entities [Doc. 5, Stutheit Affidavit, ¶ 17]. 

 Moreover, the proposed second amended complaint plausibly alleges the “violation of a 

… positive legal duty” on behalf of Rick Siskey that was proximately caused by his operation of 

the Debtors as a Ponzi Scheme.  For example, under North Carolina law, Rick Siskey owed 

fiduciary duties to Stone Street because he served as an officer of the company.  See, e.g., 

N.C.G.S. § 57D-3-21 (“[e]ach manager shall discharge that person’s duties (i) in good faith, (ii) 

with the care an ordinary prudent person in a like position would exercise under similar 

circumstances, and (iii) subject to the operating agreement, in a manger the manager believes to 

be in the best interests of the LLC.”).   

 The second amended complaint plausibly alleges that Rick Siskey breached fiduciary 

duties to Stone Street by operating the Debtors as a Ponzi scheme while simultaneously serving 

as an officer of Stone Street (a private equity firm whose business is based solely on trust).  The 

second amended complaint further alleges damages as a direct and proximate result of Rick 

Siskey’s operation of the Ponzi scheme.  This is a plausible claim for relief and, in fact, it is 
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actually hard to conceive of any action that would be a more egregious breach of fiduciary duty 

to a private equity firm than for an officer of Stone Street to be running a Ponzi scheme. 

 Put simply, the foregoing illustrates that this case is an example of the type of case where 

a court would pierce the corporate veil.4 It is hardly open to argument that the Debtor entities 

were mere shams used by Rick Siskey in the furtherance of a long-running fraudulent scheme. 

They had no separate identities. Thus, North Carolina law would allow claims against Rick 

Siskey to be recovered from the Debtors.  

 To the extent the Court needs to consider the merits at this juncture, it is clear that the 

Movants have a high likelihood of success on reverse piercing the corporate veil. The Court 

should thus grant the Motion. 

B. The Trustee has Failed to Meet his Burden of Proof to Show that Cause does not Exist 
to Grant Relief from the Automatic Stay. 

Pursuant to section 362(g) of the Bankruptcy Code, the ultimate burden of proof on 

whether the automatic stay should remain in effect rests with the Trustee. See 11 U.S.C. § 362(g) 

(“In any hearing under subsection (d) or (e) of this section concerning relief from the stay of any 

act under subsection (a) of this section—(1) the party requesting such relief has the burden of 

proof on the issue of the debtor’s equity in property; and (2) the party opposing such relief has 

the burden of proof on all other issues.”). The determination of a motion for stay relief is thus a 

two-step process which “requires a showing of cause by the party requesting relief under section 

362(d)(1) and then section 362(g) places the burden of proof on the party opposing relief for all 

issues other than that of ‘the debtor’s equity in property.’” In re Universal Motor Express, Inc., 

72 B.R. 208, 211 (Bankr. W.D.N.C. 1987).  

The Bankruptcy Court for the Western District of Virginia explained the process stating: 

                                                            
4 The Trustee goes to great lengths to discuss how drastic the situation must be for a veil piercing right to exist.  This 
is precisely that situation. 
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The initial burden rests on the Movants to establish a prima facie 
case to show that "cause" exists in the first instance. Unnamed 
Citizens A Thru E and Certain Minor Children v. White (In re 
White), 410 B.R. 195, 201 (Bankr. W.D. Va. 2008). Once the 
Movants meet their burden of establishing a prima facie case, the 
burden shifts to the Debtors to show that "cause" does not exist to 
lift the stay. Id. (explaining that the movants have the "initial 
burden of demonstrating an appropriate basis for relief," but 
"[o]nce that has been accomplished . . . the ultimate burden of 
proof rests upon the Debtor to show a lack of cause to grant the . . . 
Motion for Relief"). 

Myles v. Xinergy, Ltd. (In re Xinergy Ltd.), No. 15-70444, 2015 Bankr. LEXIS 1908, at *7-8 

(Bankr. W.D. Va. June 11, 2015). 

 The Motion presents a prima facie case that “cause” exists to lift the automatic stay for 

the limited purpose of allowing the Movants to liquidate their claims against the Debtors in state 

court. [Doc. 199]. As stated in the Motion, cause exists to grant relief from the automatic stay 

because the Movants’ claims exclusively present questions of state law, stay relief will enhance 

judicial efficiency, and the Debtors’ estates can be protected by requiring the Movants to enforce 

any judgment they might receive in state court through this Court in accordance with the 

Bankruptcy Code’s priority scheme set forth in 11 U.S.C. § 726. 

 In evaluating the Trustee’s arguments presented in the Objection and related 

Memorandum, the burden of proof for showing that stay relief is not appropriate in this case rests 

on the Trustee. The Trustee argues that granting relief from the stay is inappropriate because the 

state action did not precede the bankruptcy case, stay relief would cause unnecessary delay, stay 

relief would create unnecessary expense for the Debtors’ estates, less than all of the issues might 

be resolved in the state action, and relief is not needed because there is no risk of inconsistent 

verdicts.  

 First, there is no requirement that litigation be in an advanced stage before stay relief is 

appropriate. See O'Neal Steel, Inc. v. Chatkin (In re Chatkin), 465 B.R. 54, 62 (Bankr. W.D. Pa. 
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2012) (granting a motion for stay relief to liquidate claims against a debtor and related 

defendants in non-bankruptcy court action, even though the action was in very early stages). 

Second, the Trustee presents no objective evidence in support of his other contentions. Such 

evidence is necessary to satisfy the burden of proof pursuant to section 362(g) of the Bankruptcy 

Code. See, In re Am. Spectrum Realty, Inc., 540 B.R. 730, 746 (Bankr. C.D. Cal. 2015) (granting 

relief from stay where debtor provided no objective evidence that costs would be increased by 

allowing liquidation of claims in non-bankruptcy forum).  

The Trustee’s arguments are built upon mere speculation regarding the burdens that 

would be imposed on the Debtors’ estates should the Motion be granted. Such speculation is 

insufficient to meet his burden of proof, and this Court has rejected speculative forecasts about, 

for example, the costs of litigating in one forum versus another forum in prior cases. 

Moreover, and for the sake of brevity, the Movants incorporate by reference the 

remaining judicial economy arguments as set forth in Section 2 of their Reply to Objection filed 

by the U.S. Securities and Exchange Commission filed on April 6, 2018. [Doc. 221]. 

 In sum, the Motion presents a prima facie case that cause exists to grant the Movants stay 

relief for the limited purpose of liquidating their claims in a single proceeding. Since the Trustee 

has failed to meet his burden of proof to show that the potential harms to the Debtors’ estates that 

would arise from stay relief are greater than the burdens of requiring the Movants to litigate their 

claims twice in two different forums, the Court should overrule the Objection and grant the 

Motion. 
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CONCLUSION 

WHEREFORE, the Movants respectfully request that the Court (i) overrule the 

Objection, (ii) grant the Motion, and (iii) grant such other and further relief as is just and proper.  

Dated:  Charlotte, North Carolina 

 April 6, 2018 

MOON WRIGHT & HOUSTON, PLLC 
 
 /s/ Andrew T. Houston  
Andrew T. Houston (Bar No. 36208) 
Caleb Brown (Bar No. 41131) 
121 West Trade Street, Suite 1950 
Charlotte, North Carolina 28202 
Telephone:  (704) 944-6560 
Facsimile:  (704) 944-0380 
Counsel for Stone Street Partners LLC 
 
 NEXSEN PRUET, PLLC 
 
 /s/ James C. Smith  
James C. Smith (Bar No. 8510) 
227 West Trade Street, Suite 1550 
Charlotte, North Carolina 28202 
Telephone:  (704) 339-0304 
Counsel for all Movants 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that the foregoing Reply to Objection to Motion for Relief from Stay 
and Related Memorandum of Law was served by electronic notification on those parties 
registered with the United States Bankruptcy Court, Western District of North Carolina ECF 
system to receive notices for this case, including the Trustee and the Bankruptcy Administrator 
on the date shown below. 
 
Dated:  Charlotte, North Carolina 
 April 6, 2018 
 
 

MOON WRIGHT & HOUSTON, PLLC 
 
 /s/ Andrew T. Houston  
Andrew T. Houston (Bar No. 36208) 
Caleb Brown (Bar No. 41131) 
121 West Trade Street, Suite 1950 
Charlotte, North Carolina 28202 
Telephone:  (704) 944-6560 
Facsimile:  (704) 944-0380 
Counsel for Stone Street Partners LLC 

 
 


