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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

(Charlotte Division) 
 

In re: )  
 )  Chapter 7 
TSI HOLDINGS, LLC, et al. )

)
 Case No. 17-30132 
            (Jointly Administered) 

Debtors.1 )  
 

REPLY TO OBJECTION FILED BY  
THE U.S. SECURITIES AND EXCHANGE COMMISSION 

 
Now come Stone Street Partners LLC (“Stone Street”), Paul G. Porter (“Porter”) and 

Dawn E. King (“King”), and hereby reply to the Objection by the U.S. Securities and Exchange 

Commission to Motion for Relief from the Automatic Stay filed by Stone Street Partners, LLC, 

Paul G, Porter and Dawn E. King filed by the U.S. Securities and Exchange Commission (the 

“SEC”) on April 4, 2018 (“Objection”). [Doc. 217].2 

PRELIMINARY STATEMENT 

 The movants only want to litigate their dispute with Rick Siskey and the Debtors3 that 

were the instrumentalities of his long-running fraud one time, in one forum.  Given that all of the 

underlying claims and bases for relief asserted by movants are grounded in state law (a point the 

SEC freely concedes), and the lack of any demonstrable prejudice to the Trustee, the proper 

venue to try this dispute one time is in the North Carolina Business Court. 

 Notwithstanding the foregoing, the SEC filed the Objection where it asks the Court to 

require the movants to try their common dispute with common damages in both the North 

Carolina Business Court and the Bankruptcy Court.  In the Objection, the SEC makes essentially 

                                                 
1 The following debtors’ cases are being jointly administered by the Court: In re TSI Holdings, LLC, Case No. 17-30132; In re 
WSC Holdings, LLC, Case No. 17-30338; In re SouthPark Partners, LLC, Case No. 17-30339; In re Sharon Road Properties, 
LLC, Case No. 17-30363.     
2 The SEC references that it is a creditor in these cases but only filed a “protective” proof of claim in no amount on August 20, 
2017.  See, e.g., Claim 73-1. 
3 Unless otherwise defined herein, capitalized terms shall have the meanings ascribed to them in the Motion for Relief from the 
Automatic Stay filed by movants on March 23, 2018. [Doc. 199]. 
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three arguments.  First, the SEC argues, in contradictory fashion, that while North Carolina state 

law governs all claims alleged in the proposed second amended complaint, that stay relief is 

nonetheless improper under the first factor established by the Fourth Circuit’s decision in 

Robbins v. Robbins (In re Robbins), 964 F.2d 342, 345 (4th Cir. 1992).  Second, the SEC 

incorrectly argues that litigating this common dispute in two different forums, with two different 

sets of fact-finders, promotes judicial economy. 

 Third, the SEC mistakenly argues that the Debtors’ estates cannot be protected by 

requiring the movants to enforce any judgment in bankruptcy court.  The movants submit that the 

SEC’s arguments are misplaced and the Court should overrule the Objection. 

 The movants address each argument below in turn.  

APPLICABLE LAW AND ARGUMENT 

As cited in the Motion, the Fourth Circuit has instructed bankruptcy courts to evaluate 

three factors in making their determination of whether “cause” exits to terminate the automatic 

stay: 

(1) whether the issues in the pending litigation involve only state 
law, so the expertise of the bankruptcy court is unnecessary; (2) 
whether modifying the stay will promote judicial economy and 
whether there would be greater interference with the bankruptcy 
case if the stay were not lifted because matters would have to be 
litigated in bankruptcy court; and (3) whether the estate can be 
protected properly by a requirement that creditors seek 
enforcement of any judgment through the bankruptcy court. 

Myles v. Xinergy, Ltd. (In re Xinergy, Ltd.), No. 15-70444, 2015 Bankr. LEXIS 1908, at *7 

(Bankr. W.D. Va. June 11, 2015) (quoting Robbins, 964 F.2d at 345) (identifying the “Robbins 

factors”).   

1. The Court should overrule the SEC’s first objection because North Carolina law 
governs all substantive issues alleged in the proposed second amended complaint. 
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The SEC fails to cite any law defining how bankruptcy courts evaluate whether the first 

Robbins factor is satisfied.  As cited in the Motion, the first Robbins factor tips in favor of stay 

relief when the “claims alleged in the State Court Action all involve solely state law issues.”   In 

re Joyner, 416 B.R. 190, 192 (Bankr. M.D.N.C. 2009) (granting relief from stay to allow 

movants to liquidate their claims for unfair and deceptive trade practices against the debtor in 

state court action).  Indeed, in that circumstance, “[t]here are no issues in any of the claims that 

require bankruptcy expertise.”  Id. 

In this case, much like in the Joyner case, all of the claims asserted by the movants 

against the Co-Defendants and the Debtors are based on state law as set forth specifically in the 

Motion.  In the Objection, the SEC essentially makes the movants’ argument on this point for 

them by first conceding that only state law applies, Objection, p. 7 (stating “…reverse veil 

piercing is a state law concept…”), and then citing to North Carolina appellate decisions defining 

how reverse veil piercing works under North Carolina law. 

Furthermore, the SEC’s reliance on the unpublished Radko case is not persuasive for a 

few reasons.  First, it does not arise in the context of evaluating the first Robbins factor in a relief 

from stay context.  Rather, it is based upon a prediction about what evidence a North Carolina 

court “might” consider in a veil piercing context based on the law of other jurisdictions.4  

Second, the SEC’s argument ignores the scope of the first Robbins factor (i.e., whether 

state law applies).  Rather, the SEC asks the Court to speculate that the movants may obtain a 

large judgment against the Debtors and others if the Court lifts the automatic stay.  This 

gratuitous dilution argument should be rejected because it could be made in opposition to any 

request to lift the stay, and every claim that is liquidated in bankruptcy court or state court has 

                                                 
4 The Radko opinion cites to the case C.F. Trust, Inc. v. First Flight Ltd. P'Ship, 306 F.3d 126  (4th Cir. 2002), which discusses 
reverse veil piercing concepts under the law of numerous jurisdictions. 
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the potential effect of diluting recoveries to other creditors.  Moreover, any such dilution would 

hardly be unfair or unreasonable because the movants have to prove their claims as a matter of 

law and the suit would be defended by a very capable Trustee.5 

Fourth, and finally, the SEC’s arguments dramatically underestimate the ability of the 

Honorable Louis A. Bledsoe III of the North Carolina Business Court (a sophisticated jurist 

serving in a specialized court for litigating complex business disputes) to weigh whether finding 

the Debtors liable would unfairly harm creditors, assuming that is a factor North Carolina courts 

evaluate.  As set forth in the Affidavit of Joseph W. Grier, III filed in this case in April 4, 2018 

(the “Grier Affidavit”), [Doc. 219-1], the primary assets of the Debtors’ estates are $50 million 

of life insurance proceeds because Rick Siskey “paid the premiums using funds stolen from the 

Ponzi Debtors.”  Grier Affidavit, ¶¶ 10-11.   

Given that the Trustee has established the investor claims at $36.9 million, it would not 

be difficult for Judge Bledsoe to weigh the fact that no claim dilution would occur if the movants 

claims were liquidated in the amount of $13 million or, even if the movants claims were 

liquidated in full amount of the demand, that all creditors of these estates would receive an 

approximately 80% return (an incredible return for a Chapter 7 case or a Ponzi scheme case). 

For all of these reasons, the SEC’s first objection should be overruled. 

2. The Court should overrule the SEC’s second objection because judicial economy 
weighs in favor of modifying the automatic stay as requested. 

 In Sections 2 & 4 of the Objection6, the SEC argues a number of contradictory positions 

that demonstrate precisely why judicial economy favors stay relief.  First, in the first paragraph 

of page 9 of the Objection, the SEC argues that the movants claims against the Co-Defendants in 

                                                 
5 The SEC’s arguments throughout the Objection also implicitly suggest that the Debtors’ liabilities need to be evaluated in the 
context of the assets available to pay them.  These arguments improperly conflate assets and liabilities and should be rejected. 
6 The SEC bifurcates its judicial economy arguments in Sections 2 and 4 of the Objection.  Movants address these arguments 
together. 
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the Lawsuit are unrelated to the claims asserted against the Debtors and, therefore, the movants 

will not have to litigate their claims in two forums.  Similarly, the SEC argues in the final 

paragraph of page 10 of the Objection that requiring the movants to litigate in two forums will 

not produce “inconsistent rulings with the matters pending in state court.”  

These arguments are misplaced and wholly inconsistent with the position taken by the 

SEC on page 8 of the Objection, which accurately describes the nature of alter ego liability as 

follows: “[a]lthough plaintiffs must first prevail on those claims against [Rick] Siskey as a 

condition to having any possible veil piercing claim against the Debtors, their veil piercing 

claims against the debtors are not separate theories of liability.” Objection, p. 8, ¶ 1. 

 These inconsistent arguments prove why stay relief is proper as stated specifically in the 

Motion.  For example, the Motion argues that judicial economy weighs in favor of litigating a 

common dispute one time in order “to avoid duplication of effort in different forums and to 

conserve the resources of the litigants and the courts while providing for the efficient and 

effective administration of the bankruptcy estate .  . .” Secrest v. Secrest (In re Secrest), 453 B.R. 

623, 629 (Bankr. E.D. Va. 2011).  The SEC readily admits that the movants will have to litigate 

Rick Siskey’s underlying liability to the movants “as a condition to having any possible veil 

piercing claims against the Debtors.”  Litigating that dispute twice in different forums is 

duplicative, inefficient and unreasonably expensive to the movants and others. 

Similarly, granting relief from the automatic stay reduces the possibility of inconsistent 

verdicts that might result from litigating the same issues in two separate proceedings. O’Neal 

Steel, Inc. v. Chatkin (In re Chatkin), 465 B.R. 54, 62 (Bankr. W.D. Pa. 2012); In re Marvin 

Johnson’s Auto Serv., 192 B.R. at 1020 (“In addition, the danger of conflicting verdicts is a real 

possibility. To require Mr. Franks to try his case against Mr. Johnson in state court and to try his 
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case against the debtor in bankruptcy court, would subject Mr. Franks and both defendants to this 

possibility.”). 

Here, the SEC admits that the movants must establish Rick Siskey’s liability to them as a 

condition of any veil piercing liability.  That means that Rick Siskey’s liability to the movants 

must be established in Bankruptcy Court absent stay relief.  Thus, contrary to the SEC’s 

argument, there is a substantial risk of inconsistent judgments associated with having different 

fact finders determining the same issues (i.e., the existence and amount of Rick Siskey’s liability 

to movants).  Furthermore, the SEC’s preferred course of action requires the Bankruptcy Court to 

adjudicate a dispute between non-debtor litigants (Rick Siskey and the movants) as a condition 

of resolving the movants’ claims against the Debtors.  The Bankruptcy Court likely lacks 

jurisdiction to litigate that dispute, and it would be an inefficient use of the Bankruptcy Court’s 

resources to litigate a dispute between non-debtor parties.  

Furthermore, the Objection appears to waffle between exactly how the movants’ claims 

should be evaluated if they remain in Bankruptcy Court.  In the same sentence on page 9 of the 

Objection, the SEC argues that the movants’ claims should be resolved through the pending 

claim objection, then the SEC immediately pivots and argues that “more appropriately” the 

movants claims should be evaluated through the claim estimation process under Section 

502(c)(1) of the Bankruptcy Code, even though no such motion has been filed.  Thus, it is 

difficult to even figure out how the SEC believes the parties should resolve this dispute if it stays 

in Bankruptcy Court.  The better course is for the dispute to be consolidated in the Lawsuit. 

Moreover, the movants disagree with the SEC’s argument that they have attempted to 

delay this proceeding.  In that regard, the movants tender the Supplemental Affidavit of James C. 

Smith, which is attached hereto as Exhibit 1.  Unlike typical bankruptcy cases where the 
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financially struggling debtor is mired in state court litigation pre-bankruptcy, the events leading 

up to these cases unfolded suddenly and dramatically.  In the span of approximately one month 

in December 2016 and January 2017, it was revealed that Rick Siskey was operating a Ponzi 

scheme, Rick Siskey committed suicide, and each of these Debtors was forced into involuntary 

bankruptcy cases.  Under the circumstances, the movants have proceeded with reasonable 

diligence in evaluating claims against multiple parties in fractured proceedings, filing proofs of 

claims in these cases, filing claims in the decedent’s estate and then filing litigation shortly after 

the estate administrator rejected their claims. 

Moreover, the movants attempted to resolve all of these issues by participating in an early 

mediation of these global disputes with the Co-Defendants in the Lawsuit and the Trustee.  That 

mediation occurred on February 2, 2018.  Without divulging settlement discussions, it became 

obvious to the movants at that time that their claims would need to be resolved by litigation of 

this common dispute.  In fact, it was at this mediation that the Trustee and Diane Siskey executed 

a partial settlement agreement, which the Court rejected approximately one month ago.  Faced 

with this reality, the movants acted swiftly in objecting to the settlement and seeking relief from 

stay to consolidate the litigation.7 

Further, the SEC argues that granting relief from stay might make this litigation more 

expensive for the estate.  This argument is incorrect for many reasons.  First, it is highly 

speculative, and this Court has rejected prior attempts by litigants to argue that litigation in one 

forum will be more or less expensive than litigation in another forum.  Second, this argument is 

also inconsistent with the basic procedure for litigating claim objections and contested matters in 

                                                 
7 In the Objection, the SEC incorrectly accuses the movants of filing the Motion as a result of the Trustee serving them with 
discovery on March 15.  The movants announced in open court on March 12, 2018, that they would file a motion for relief from 
stay.  The Trustee only served the discovery after Stone Street and others successfully objected to a partial settlement with Diane 
Siskey, which violated Supreme Court precedent and the priority scheme established by Congress.  The discovery was served 5 
months after the claim objection was filed, and after Stone Street announced in open court it would file the Motion. 
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bankruptcy cases.  Much like in any litigation, Bankruptcy Rule 9014 affords parties the 

opportunity to take discovery, file dispositive motions and ultimately conduct a trial if the case is 

not settled.  This is precisely the procedure that will unfold in the Lawsuit if the Court grants the 

Motion. 

For all of these reasons, judicial economy weighs in favor of granting stay relief.  The 

SEC’s second objection should be overruled. 

3. The Court should overrule the SEC’s third objection because the Court can require the 
movants to enforce any judgment through the bankruptcy court. 

As set forth in the Motion, stay relief is appropriate where the bankruptcy “estate can be 

protected properly by a requirement that creditors seek enforcement of any judgment through the 

bankruptcy court.”  In re Robbins, 964 F.2d at 345.  In its Objection, the SEC fails to cite any 

law addressing the third Robbins factor.  Rather, it argues that the Bankruptcy Court cannot 

protect the bankruptcy estate because it leaves to the state court the issue of whether Rick 

Siskey’s personal creditors will receive distributions at the same priority as the Debtors’ 

corporate creditors.  This argument is mistaken for a number of reasons.  First, it attempts to 

draw bright lines between the Debtors and Rick Siskey that did not exist in reality.  Second, the 

SEC’s position is inconsistent with the positions8 taken by the Trustee in this case.   

Third, this argument is inconsistent with the nature of alter ego liability generally, which 

is described as follows: 

Generally, under the ‘alter ego’ or ‘instrumentality’ theory,’ a corporate entity 
may be disregarded where there is such unity of interest and ownership that the 
separate personalities of the corporation and the individual no longer exist … 
where one entity is the alter-ego, or mere instrumentality, of another entity, 
shareholder, or officer, the corporate veil may be pierced to treat the two entities 
as one and the same, so that one cannot hide behind the other to avoid liability.  

 

                                                 
8 As discussed in the Reply to the Trustee’s Objection to the Motion, the movants identify exactly how the Trustee has already 
asserted that Rick Siskey and the Debtors are alter egos of one another. 
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Strategic Outsourcing, Inc. v. Stacks, 625 S.E.2d 800, 805 (N.C. App. 2005).  
 
 Put simply, if the state court determines that the Debtors are liable to the movants based 

on an alter ego theory, there is no determination to be made regarding how the judgment is 

enforced in bankruptcy court.  The liabilities are liabilities of the Debtors because “the separate 

personalities of the corporation and individual no longer exist.”  Id. 

 Fourth, and fundamentally, the SEC’s position disregards the fact that reverse veil 

piercing is a “claim” against the Debtors as defined under the Bankruptcy Code: 

The bankruptcy court correctly held that appellant's reverse veil-piercing theory to 
seek recovery against debtor as the alter ego of debtor's principal, Eng, falls 
squarely within the meaning of a claim under the Bankruptcy Code, which covers 
any right to payment, whether contingent, unmatured or equitable. 
 

Yan v. Lombard Flats, LLC (In re Lombard Flats, LLC), 2016 U.S. Dist. LEXIS 38112, *19-20, 

2016 WL 1161593 (N.D. Cal. March 23, 2016).  See also, 11 U.S.C. § 101(5)(B)(defining a 

claim as a “right to an equitable remedy for breach of performance if such breach gives rise to a 

right to payment…”). 

 For all of these reasons, and those set forth in the Motion, the third Robbins factor tips in 

favor of stay relief.  The SEC’s third objection should therefore be overruled. 

CONCLUSION 

WHEREFORE, the movants respectfully request that the Court (i) overrule the 

Objection, (ii) grant the Motion, and (iii) grant such other and further relief as is just and proper.  

Dated:  Charlotte, North Carolina 
 April 6, 2018 

MOON WRIGHT & HOUSTON, PLLC 
 
 /s/ Andrew T. Houston  
Andrew T. Houston (Bar No. 36208) 
Caleb Brown (Bar No. 41131) 
121 West Trade Street, Suite 1950 
Charlotte, North Carolina 28202 
Telephone:  (704) 944-6560 
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Facsimile:  (704) 944-0380 
Counsel for Stone Street Partners LLC 

 

 NEXSEN PRUET, PLLC 
 
 /s/ James C. Smith  
James C. Smith (Bar No. 8510) 
227 West Trade Street, Suite 1550 
Charlotte, North Carolina 28202 
Telephone:  (704) 339-0304 
Counsel for all Movants 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that the foregoing Reply to Objection filed by the U.S. Securities and 

Exchange Commission was served by electronic notification on those parties registered with the 

United States Bankruptcy Court, Western District of North Carolina ECF system to receive 

notices for this case, including the Trustee and the Bankruptcy Administrator on the date shown 

below. 

Dated:  Charlotte, North Carolina 
 April 6, 2018 
 
 

MOON WRIGHT & HOUSTON, PLLC 
 
 /s/ Andrew T. Houston  
Andrew T. Houston (Bar No. 36208) 
Caleb Brown (Bar No. 41131) 
121 West Trade Street, Suite 1950 
Charlotte, North Carolina 28202 
Telephone:  (704) 944-6560 
Facsimile:  (704) 944-0380 
Counsel for Stone Street Partners LLC 

 


