
 UNITED STATES BANKRUPTCY COURT 

 FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

 CHARLOTTE DIVISION 

 

IN RE:       )  

) 

TSI HOLDINGS, LLC     ) CASE NO. 17-30132 (LEAD) 

       ) 

WSC HOLDINGS, LLC    ) CASE NO. 17-30338 

       ) 

SOUTHPARK PARTNERS, LLC and  ) CASE NO. 17-30339 

       ) 

SHARON ROAD PROPERTIES, LLC,  ) CASE NO. 17-30363 

       ) 

    Debtors.  ) CHAPTER 7 

       ) Jointly Administered 

 

RESPONSE TO TRUSTEE’S MOTION TO RECONSIDER BENCH ORDER 

(A) TO RE-NOTICE RESPONSE DEADLINE REGARDING TRUSTEE’S CLAIMS REPORT and 

(B) SETTING CLAIMS FOR CLAIMANTS NOT FILING RESPONSES 

 

 TOBITHA DEESE (hereinafter “Deese”), a creditor of WSC Holdings, LLC, responds as follows to the 

TRUSTEE’S MOTION TO RECONSIDER BENCH ORDER (A) TO RE-NOTICE RESPONSE DEADLINE 

REGARDING TRUSTEE’S CLAIMS REPORT and (B) SETTING CLAIMS FOR CLAIMANTS NOT FILING 

RESPONSES: 

 

 1. Deese timely filed a Proof of Claim in this case. 

 

 2. On 1 November 2017 the Trustee filed his Trustee’s First Omnibus Report of Claims, Objections to 

Claims, and Recommendations Regarding Claims as to TSI Holdings, LLC, WSC Holdings, LLC, SouthPark Partners, 

LLC, and Sharon Road Properties, LLC (hereinafter “Trustee’s First Omnibus Report of Claims”). 

 

 3. Deese, through counsel, timely filed a response to the Trustee’s recommendation as to her claim, and not 

to the claims of any other creditors. 

 

 4. Deese, through counsel, appeared at the hearing on the Trustee’s recommendation regarding claims on 

11 December 2017, and encouraged the Court to enter its order on the Trustee’s objections and recommendations, except 

as to those creditors who had filed responses and requested a hearing. 

 

 5. Somewhat inexplicably, the Trustee did not support his own motion and recommendations concerning 

claims and objections to claims, but instead requested that the Court not enter any orders on the Trustee’s objections to 

claims and recommendations until after the Court had determined the various objections and responses of the creditors 

who responded to the Trustee’s recommendation as to allowance of their claims. 

 

 6. The deadline for filing claims in this case was 23 August 2017. 

 

 7. It appears that between 23 August 2017 (deadline for claims), and 1 November 2017 (date of filing of 

the Trustee’s First Omnibus Report of Claims), that the Trustee, among his other duties, was fulfilling his duties pursuant 

to § 704(a)(5) of the United States Bankruptcy Code, that is he was examining Proofs of Claims and then objected to the 

allowance of any claim that was improper. 
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 8. To the extent that the Trustee objected to a claim and made a recommendation as to allowance, the 

claimant has received adequate due process as required by the United States Bankruptcy Code. 

 

 9. To assure complete due process, the Court ordered the Trustee to send an additional notice to claimants 

concerning the allowance of claims and recommendations of the Trustee, and the Trustee now has asked the Court to 

reconsider its order and to not order the Trustee to send such notice. 

 

 10. If there is no need for a further notice in order to comply with the requirements of due process, then the 

initial notice would be sufficient and the Court should proceed to immediately enter its order on the Trustee’s 

Recommendation as to Claims, except as to those claimants who have filed responses and objections. 

 

 11. After full and adequate notice, and no response by a claimant, the presumption is that the claimant is 

satisfied with the treatment recommended by the Trustee, and that recommendation should be ordered. 

 

 12. It appears from his motion that the Trustee is asking the Court to reconsider the bench order to give 

additional notice on the grounds that many claimants are beyond retirement age, many claimants cannot afford legal 

counsel, many claimants have no records or files regarding their investments with the various debtors, many of the 

claimants live out of town, many claimants do not have computer access, many claimants are confused by the process, 

and many claimants do not understand the bankruptcy process.  To the extent that these statements are true, they were 

true prior to the initial notice sent to those claimants concerning the Trustee’s First Omnibus Report of Claims and thus 

cannot constitute reason for not sending additional notice. 

 

 13. The Trustee alleges in paragraph 13 d. of his motion to reconsider that “A high percentage of Claimants 

have confidence in the Trustee.”  While this is not specifically disputed, it would be believed that the claimants, having 

confidence in the Trustee, are satisfied with his recommendations as to their claims, if he has made such 

recommendations and provided due process notice to them. 

 

 14. The undersigned is somewhat concerned that, among other statements, in paragraph 14 e. the Trustee 

indicates that he has actually filed claims for “a few claimants” in this case.  One would question whether or not the 

Trustee objected to any part of the claims that he may have filed on behalf of “a few claimants.”  As the claims filed by 

the Trustee have not been identified, it would be cost prohibitive to attempt to determine which claims the Trustee filed, 

and whether or not he objected to allowance of same. 

 

 15. The Trustee states that he has consistently assured claimants that the Bankruptcy Code demands equal 

treatment of creditors.  While that may be true in a general sense, in almost every bankruptcy case claimants are treated 

differently based on different facts.  In this case for example the Trustee by his methodology recommends that creditors 

who have received money in the last fifteen (15) years from any of the Debtor entities have their claim reduced by the 

amount so received, while not reducing by any amount a recent investment by a claimant who received nothing prior to 

the death of Mr. Sisky. 

 

 16. The position of the Trustee completely ignores certain facts: 

 

  A. The Bankruptcy Code very specifically limits the ability of the Trustee to set aside transfers to 

 those persons who received distributions from a debtor in bankruptcy.  In this case, the Trustee is effectively 

 asking the Court to set aside transfers that occurred as many as fifteen (15) years prior to the filing of the 

 bankruptcy cases. 

 

  B. The methodology of the Trustee also ignores the fact that many, if not all, of those parties who 

 received monies from the debtors within the last fifteen (15) years also received in connection with those monies 
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 a 1099 form submitted to the IRS showing the amount received by such claimants.  Those parties, it is submitted, 

 filed tax returns showing the income received as disclosed on the 1099 forms, and as a result paid income tax on 

 those amounts, a fact which appears to be not considered by the Trustee.  Those parties who properly filed tax 

 returns and disclosed the receipt of monies as income, are limited to two (2) years in their ability to file 

 amended returns to recover the taxes paid. Thus, it is submitted, claimants with different fact situations are 

 treated differently in bankruptcy cases. 

 

 17. The Trustee states that he does not wish to send an additional notice because it “will (1) cause confusion, 

stress and worry among Claimants;  (2) spur time-consuming, resource-expending, otherwise unnecessary calls and 

correspondences to the Trustee seeking information and assistance;  (3) cause some Claimants to file responses;  (4) will 

be ignored by some Claimants who will not file reponses;  (5) will prejudice Claimants with limited resources; and (6) 

may ultimately have the effect of creating two classes of similarly situated claimants with the only difference being one 

class filed a response to the Claims Report”. 

 

 18. Not to beat the dead horse again, but the Trustee has already given notice to claimants concerning these 

claims, and it is difficult to understand how an additional fifteen (15) day notice will create all of these problems, which 

perhaps were not problems in connection with the original notice.  Further, the reasons given by the Trustee in paragraph 

20 of his motion to reconsider do not seem to be valid reasons to ignore the order of the Court as to additional notice. 

 

 WHEREFORE, Tobitha Deese, through counsel, prays that the Court enter its order on the original Trustee’s 

First Omnibus Report of Claims, except as to those creditors who objected or filed responses, or in the alternative, that 

the Court reissue its order for the Trustee to give additional notice, so that the Trustee’s duties pursuant to § 704(a)(5) 

will be carried out. 

 

This the 3
rd

 day of January, 2018. 

/s/ R. Keith Johnson 

R. Keith Johnson 

Attorney for Tobitha Deese 

NC State Bar No. 8840 

1275 Highway 16 South 

Stanley, NC 28164 

(704)-827-4200 

Case 17-30132    Doc 145    Filed 01/03/18    Entered 01/03/18 15:05:53    Desc Main
 Document      Page 3 of 3


